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THE IMPACT OF THE COLD WAR UPON CIVIL 
LIBERTIES* 


ROBERT J. HARRIS 
Vanderbilt University 


A. A TIME when the fears of some have reached a stage where 
a school board member in a reputedly enlightened community 
finds Robin Hood communistic; when a respected organization in 
its efforts to become the sole custodian of patriotism finds the Girl 
Scouts subversive; and when the public scene is characterized by the 
spectacles of perjury trials, the probing of men’s minds by legislative 
inquisitions, and charges and findings of disloyalty with such ac- 
companiments as guilt by association, perpetual jeopardy of those 
so unfortunate as to be accused, and expurgation by oath, it is an 
understatement to say that basic liberties are endangered. In such 
a state of affairs regardless of whether fears for the national security 
are rational or irrational or whether suspicions are justified or not, 
it is inevitable that legislatures, executives, and courts will reflect 
popular distempers and respond to them either because they share 
the public fears or desire to exploit them for political preferment. 
Legislative response has taken the form of the accusatorial inquisition 
and statutes designed to outlaw the Communist Party, control sub- 
version, and to revive a form of the test oath for public employees. 
Executive response has assumed the form of loyalty and security 
programs, vigorous enforcement of anti-subversive legislation, and 
the use or misuse on occasion of the files of the secret police and 
the Civil Service Commission for partisan political purposes. 

It is hardly surprising, therefore, that the explosion of the atomic 
bomb, the mounting tensions of the Cold War, and the subsequent 
development of the hydrogen bomb have produced a crisis in the 
ancient conflict between liberty and authority, or as currently 
called, national security. The crisis places in full focus the dilemma 
which Lincoln faced in 1861 and stated so well when he asked, 
“Must a government of necessity be too strong for the liberties of 
its own people, or too weak to maintain its own existence?’’2 


*Based upon a paper delivered to the Southern Political Science Association 
in November, 1954. 
1James D. Richardson, A Compilation of the Messages and Papers of the 
Presidents (Washington: 1897), Vol. 6, p. 23. There is no intention here to 
[3] 
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To this dilemma the Supreme Court has responded with no ready 
answer largely because constitutional law and courts can provide no 
effective compromise between the conflicting claims of liberty and 
authority when national existence is involved. The invocation of 
‘clear and present dangers” to sustain the right of the Jehovah’s 
Witnesses to make nuisances of themselves,? to protect an un- 
frocked priest in the use of inflammatory epithets,? and to sustain 
the right of a so-called street preacher to abuse other religious 
groups in the language of the sewer* was at the worst a judicial 
sanction of mild and temporary disorders which hardly threatened 
the basic interests of society or the continued existence of govern- 
ment. However, to invoke the clear and present danger test in order 
to strike down measures which Congress, the President, and state 
and local officials deem necessary for the protection of the existence 
of the political community against those who would use civil. liber- 
ties in order to destroy them involves a much more serious respon- 
sibility which the Supreme Court has generally refused to assume. 
Therefore, aside from increased protection of the rights of Negroes 
in a series of cases condemning legal segregation in public educa- 
tion,> the extension of the First Amendment to protect motion pic- 
tures against the moral enthusiasm of state and local censors,® and 
an occasional insistence that procedural guarantees protect those 
charged with disloyalty? or contempt of Congress,® judicial protec- 


convey the impression that the government in Washington confronts any such 
crisis as Lincoln faced when he addressed the special session of Congress on 
July 4, 1861. 

Cantwell v. Connecticut, 310 U.S. 296 (1940) and its successors. For a 
discussion of the Witnesses’ contributions to constitutional law, see Hollis W. 
Barber, “Religious Liberty v. The Police Power: Jehovah’s Witnesses,” The 
American Political Science Review, XLI, No. 2 (April, 1947), 226-247. 

®Terminiello v. Chicago, 337 U.S. 1 (1948). 

*Kunz v. New York, 340 U.S. 290 (1951). The general manner in which 
the Court erected freedom of speech and religion into absolutes from 1937 to 
American Communications Association, C.I.0. v. Douds, 339 U.S. 382 (1950) 
is a good illustration of an occasional tendency of constitutional law to veer 
from one extreme to another so that constitutional change through the medium 
of judicial interpretation is sometimes overdue and then overdone. In the 
cases cited, the Court probably went too far in protecting so-called exercises 
of freedom of speech and religion. Despite the delicacy of its task, it may 
well be that the Court since 1950 has gone too far in sustaining curbs on free 
speech. 

Brown v. Board of Education of Topeka, 347 U.S. 483 (1954). 

SJoseph Burstyn, Inc. v. Wilson, 343 US. 495 (1952). 
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tion of basic civil liberties has been considerably circumscribed 
since 1946. The curtailment of substantive rights is due to a num- 
ber of factors: first, continued and reiterated emphasis on judicial 
abstention to the point of abdication in some areas of constitutional 
law has inevitably weakened judicial review in the field of civil 
liberties; second, changes in the personnel of the Supreme Court 
have produced measurable effects beyond speculation upon the out- 
come of a number of significant cases; and third, the impact of the 
cold war and the attempts of Congress and the President to meet it 
have resulted in judicial reactions not entirely different from those 
of politicians in executive and legislative offices of the national and 
state governments. As a consequence the Supreme Court has inter- 
posed few constitutional obstacles to federal and state anti-subver- 
sive legislation, to loyalty and security programs, and to legislative 
investigations. 

As regards anti-subversion legislation, the Court has in effect 
reverted to the “dangerous-tendency” test of the Gitlow® case while 
labelling it the “‘clear and present danger test” in accordance with 
the current practice of calling something which it is not as exempli- 
fied by euphemisms of the “exceptional child” for retarded chil- 
dren, “fair trade” for the right of retailers to cheat consumers with 
impunity, and the “right to work” for strike-breaking legislation. 
In American Communications Association v. Douds)®© and in Dennis 
v. United States,11 the Court went a long way in freeing Congress 
from any prohibitions of the First Amendment in dealing with Com- 
munists. In sustaining the anti-Communist oath section of the Taft- 
Hartley Act even as applied to beliefs, Chief Justice Vinson regard- 
ed its provisions as being designed to prevent political strikes disrup- 
tive of interstate commerce. ‘Speech may be fought with speech,” 
he declared. “Falsehoods and fallacies must be exposed, not sup- 
pressed, unless there is not sufficient time to avert the evil conse- 
quences of noxious doctrine by argument and education. That is 
the command of the First Amendment. But force may and must 
be met with force. Section 9 (h) is designed to protect the public 
not against what Communists and others identified therein advocate 


‘Joint Anti-Fascist Refugee Commitee v. McGrath, 341 U.S. 123 (1951); 
Peters v. Hobby, 349 US. 331 (1955). 

SEmspak v. United States, 349 U.S. 190 (1955). 

°268 U.S. 652 (1925). 

493390 U.S. 382 (1950). 

44341 U.S. 494 (1951). 
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or believe, but against what Congress has concluded they have done 
and are likely to do again.”12 The “clear and present danger’’ test, 
he went on to suggest, is not absolute, and “when the effect of a 
statute or ordinance upon the exercise of First Amendment free- 
doms is relatively small and the public interest to be protected is 
substantial, it is obvious that a rigid test requiring a showing of 
imminent danger to the security of the Nation is an absurdity.” 
For the “preferred position” formula of earlier cases, Chief Justice 
Vinson substituted deference for legislative judgment and justified 
it by pointing to advantages conferred upon unions by the National 
Labor Relations Act in contrast to the lack of government support 
to persons or groups in the cases applying the “preferred-position” 
doctrine. | 

Although Justices Frankfurter and Jackson could accept this 
reasoning with respect to membership in organizations advocating 
the illegal overthrow of government by violence, they dissented 
from the validation of the provisions requiring an oath of disavowal 
of belief in the overthrow of government by force. “Our Con- 
stitution,” declared Justice Jackson, “explicitly precludes punish- 
ment of the malignant mental state alone as treason, most serious 
of political crimes. . . . Only in the darkest periods of human history 
has any Western government concerned itself with mere belief, 
however eccentric or mischievous, when it has not matured into 
overt action; and if that practice survives anywhere, it is in the 
Communist countries whose philosophies we loathe.’’ Later he asked, 
“Can we say that men of our time must not even think about the 
propositions on which our own Revolution was justified? Or may 
they think, provided they reach only one conclusion — and that the 
opposite of Mr. Jefferson’s?”14 To ask this question, as Chief 
yustice White was wont to say, “is to answer it.” Justice Black 
wissented to the entire opinion, and Justices Douglas, Minton, and 
Clark did not participate. With Justice Douglas participating four 
judges would have been for striking down the belief provisions of — 
the law; and we can be certain that Justices Murphy and Rutledge, 
had they lived, would have joined them. 

Even though the Douds decision disposed of the “preferred posi- 

“American Communications Association, CI.0O. v. Douds, 339 US. 382, 
396 


*8Ibid., 397. 
**Ibid., 437-438, 441-442. 
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tion” concept as.a limit to Congressional power in dealing with 
speech issues, it retained the “clear and present danger” test as a 
device for the judicial balancing of interests between freedom on 
one hand and the public order or safety on the other. Here the 
balancing was between what was regarded as a relatively small 
interest in freedom and a much more important interest in the free 
movement of commerce unimpaired by disruptive political strikes. 
The Douds case differed from other speech cases after 1937 in 
that it removed the presumption of the invalidity of legislative re- 
straints on speech and followed the rational basis test. However, by 
disposing of the preferred position principle, the Douds case heralded 
the result of the Dennis case. 

The Smith Act, which was upheld in the Dennis case, does not 
prohibit the overthrow of government by force or violence or other 
illegal means. What it forbids is the advising, teaching, or advocacy 
of the overthrow of government by violence and conspiring to teach 
or advocate such overthrow. Clear and present danger was held not 
to ‘‘mean that before the Government may act, it must wait until 
the putsch is about to be executed,” and that “an attempt to over- 
throw the Government by force, even though doomed from the 
outset ...is [not] a sufficient evil for Congress to prevent.’ Then, 
quoting from Judge Hand’s opinion in the Circuit Court of Appeals, 
Chief Justice Vinson concluded that ‘In each case [courts] must - 
ask whether the gravity of the ‘evil,’ discounted by its improbability, 
justifies such invasion of free speech as is necessary to avoid the 
danger.”25 As already indicated, such a formula is nothing more 
than the ‘dangerous tendency” test dressed in a new garb. In other 
words, the Court creates a fiction to the effect that a clear and 
present danger exists as regards the application of legislation aimed 
at subversion. 

This decision evoked apologetics from Justices Frankfurter and 
Jackson in separate concurring opinions and vigorous protests from 
Justices Black and Douglas in dissents. Continuing to regard the 
clear and present danger as a device for the balancing of interests 
in the process of which judges are not legislators, Justice Frank- 
furter, nevertheless, gave a timely warning which subsequent melan- 
choly events have proved altogether true. ‘‘Suppressing advocates 
of overthrow inevitably will also silence critics who do not advocate 
overthrow but fear that their criticism may be so construed. No 


Dennis v. United States, 341 US. 494, 509-510. 
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matter how clear we may be that the defendants now before us are 
preparing to overthrow our Government at the propitious moment, 
it is self-delusion to think that we can punish them for their advo- 
cacy without adding to the risks run by loyal citizens who honestly 
believe in some of the reforms these defendants advance. It is a 
sobering fact that in sustaining the conviction before us we can 
hardly escape restriction on the interchange of ideas.”16 Justice 
Jackson was for retaining the “clear and present danger test” as a 
“rule of reason” in trivial cases where the danger has matured and 
is not a matter of prophecy, but he was certain that “Communism 
will not go to jail with these Communists,” and he had little faith 
in the long-range effect of the conviction to stop the Communist 
movement.17 

The Dennis case is significant in a number of ways: (1) in liber- 
ating Congress from the restraints of the “clear and present danger” 
rule, it leaves Congress generally free from the restraints of the 
First Amendment in taking steps to safeguard what is believed to be 
national security and to meet what is regarded as the Communist 
menace; (2) it paves the way for relaxing previously imposed re- 
straints on state legislatures in dealing with issues of freedom of 
expression; (3) it makes the Smith Act as applied a virtual out- 
lawry of the Communist Party and presages the validation of the 
Internal Security Act of 1950 and the Communist Control Act 
of 1954. 

Although the Supreme Court has not yet abandoned the “clear 
and present danger’ rule as a test of the validity of state action, 
decisions sustaining state and local loyalty legislation indicate a 
greater judicial tolerance of restrictive legislation at state and local 
levels. To date, all state and local loyalty measures have been sus- 
tained except the Oklahoma loyalty oath act, which was found un- 
constitutional in Wieman v. Updegraff,8 because as applied it made 
no distinction between innocent and knowing association in barring 
persons from state employment on the basis of membership in or- 
ganizations proscribed by the Attorney General of the United States. 
Here the Court condemned guilt by association, which it had almost 
accepted in Garner v. Board of Public Works,1® when it upheld a 


*SIbid., 549. 
*"Tbid., 578. 
9344 U.S. 183 (1952). 
79341 U.S. 716 (1951). 
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Los Angeles ordinance of similar content on the assumption that the 
California courts would make a distinction between innocent and 
knowing membership in “subversive” organizations in applying the 
ordinance; or, as put by Justice Clark, that scienter was implicit in 
the ordinance. And, more important, it appears to have rejected 
some of the implications of the Court’s opinion in Adler v. Board 
of Education,2© where Justice Minton discovered the copy-book 
maxim that a man is known by the company he keeps, particularly 
if he is a public school teacher, and used it to sustain the Feinberg 
law, which makes membership in organizations proscribed by the 
Board of Regents prima facie evidence of unfitness to teach in the 
New York schools. Just as implied scienter saved the Los Angeles 
ordinance, the provisions that such evidence could be legally over- 
come saved the New York statute. Even so, these decisions go far 
toward relegating public employees and public school teachers to a 
low-grade status. The Los Angeles ordinance disqualifies a person 
for public employment for an act which was legal when committed 
and forever closes to him the avenues of redemption and regenera- 
tion so readily accorded Whittaker Chambers, Louis Budenz, and 
others in some well-known political circles. In so doing it borders 
on legislative punishment condemned by the prohibitions against 
bills of attainder and ex post facto laws. 

At the national level, the loyalty and security programs of the 
Truman and Eisenhower administrations have also done much to 
confer a distinct legal status upon civil servants and to incorporate 
the principle of guilt by association by making membership in organ- 
izations listed by the Attorney General and others as subversive one 
of the elements to be considered in security cases. The programs of 
each administration have lacked such essential procedural safeguards 
as the right of a person to know and confront his accusers and cross 
examine them, compounded by the use of professional informers, 
unprofessional meddlers, and paid witnesses. Such a procedure, 
Justice Jackson accurately stated in another context, “provides a 
cloak for the malevolent, the misinformed, the meddlesome, and the 
corrupt to play the role of informer undetected and uncorrected.”?1 
Or as Justice Douglas said, “‘The critical evidence may be the word 
of an unknown witness who ‘is a paragon of veracity, a knave, or 
the village idiot.’ ”*2 

79342 U.S. 485 (1952). 


210)/nited States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 551 (1950). 
22Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 180. 
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The Truman and Eisenhower programs have also incorporated 
the principle of chronic or perpetual jeopardy under provisions of 
executive orders calling for the reopening of the cases of all persons 
in the government service whose files contain derogatory materials, 
even though they had been cleared earlier. When one considers the 
infinite variety of materials collected by the Federal Bureau of In- 
vestigation from such diverse sources as personal enemies, neurotics 
disappointed at their rate of advancement, divorced wives, paid and 
unpaid informers, agents provocateurs, and former Communists 
selected for regeneration, the reopening of all such files is indeed a 
big order and can place the great bulk of government employees 
under perpetual jeopardy. The Oppenheimer case is a good illus- 
tration. Nothing new was revealed in the last investigation of Dr. 
Oppenheimer that was not known. One new charge was added; 
namely, that his enthusiasm for the hydrogen bomb was tempered 
by scientific doubts. On this basis, coupled with past associations 
all of which were known before, he was adjudged unfit to serve the 
government, not because he was regarded as disloyal, but as a secur- 
ity risk. In all of this it may be said that Dr. Oppenheimer was 
in jeopardy only once, from the time he entered upon government 
employment until he was dismissed as a security risk. Even more 
notable as an application of the principle of continuous jeopardy is 
the case of John Paton Davies. After having been investigated and 
reinvestigated for the eighth time under the Truman program, he 
was subjected to a ninth investigation under Executive Order 10450. 
Secretary Dulles appointed a special security hearing board of five 
persons distinguished for their inexperience in the conduct of foreign 
relations. The special hearing board found and Secretary Dulles 
agreed that “Mr. Davies’ lack of judgment, discretion, and relia- 
bility raises a reasonable doubt that his continued employment in 
the Foreign Service of the United States is clearly consistent with 
the interests of the national security.” Accordingly he was found 
to be a security risk by Secretary Dulles under that provision of 
Order 10450 which defines as a security risk any person whose em- 
ployment “‘is not clearly consistent with the interests of the national 
security,” dismissed from the Foreign Service in which he had served 
for twenty-three years, and deprived of all pension rights to which 
he would have been entitled in three more years.*3 


28Tt is worthy of note that Mr. Davies was the fourth of American dip- 
lomats forced out of the Foreign Service as a security risk. John Stewart 
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The Oppenheimer and Davies cases, along with that of Dr. 
Edward U. Condon, present serious issues other than that of mul- 
tiple jeopardy. The cliché that no one has a right to public employ- 
ment is true, but under the Truman loyalty procedure and the 
Eisenhower security program, more is involved than dismissal from 
federal employment or pension rights. To stigmatize one as disloyal 
or as a security risk is in effect to expropriate a private reputation 
and to impair one’s ability to earn a livelihood. To do so on the 
basis of testimony given by unsworn, anonymous informers is to 
ignore the basic procedural safeguards and traditions of due process 
of law as it has been known in the American Republic, if by “‘due 
process” is meant what Daniel Webster described as “a law which 
hears before it condemns, which proceeds upon inquiry, and renders 
judgment only after trial .. .”?4 

On the other hand, that area of governmental administration 
comprising the appointment and removal of public officials and em- 
ployees is one into which courts generally should not enter, and 
awareness of this fact along with other considerations has led the 
Court to interpose few obstacles to the administration of the loyalty 
and security programs. Indeed, save for the condemnation of the 
haphazard manner in which the Attorney General compiled lists of 
so-called subversive organizations without a hearing?® and for 
granting limited relief to Dr. Peters without deciding the constitu- 
tional issues involved in his case,2® the Supreme Court has not 
intervened at all, because the equal division of the Court in the 
Bailey case” had the effect of sustaining the Circuit Court of Ap- 
peals in upholding the application of the Truman loyalty program. 
In the Peters case a professor of medicine at Yale University who 
served as a consultant to the Public Health Service was investigated 


Service was dismissed. Oliver Edmund Chubb and John Carter Vincent were 
forced to retire, but Messrs. Chubb and Vincent at least escaped with their 
pensions. All of these men had been under Congressional attack as architects 
of the Asian policy which it was alleged enabled the Communists to take con- 
trol of China. One is tempted to say that John Foster Dulles could not pass 
the test to which Mr. Davies was subjected. For the Dulles findings and the 
Davies reply, see The New York Times, November 6, 1954, p. 8. 

24Quoted approvingly by Justice Matthews in Hurtado v. People of Cali- 
fornia, 110 U.S. 516, 535 (1884). 

25 Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123. 

26Peters v. Hobby, 349 US. 331 (1955). 

27Bailey v. Richardson, 341 U.S. 918 (1951). 
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for disloyalty and cleared by an agency board under President Tru- 
man’s original order instituting the loyalty program. Later, when 
this order was amended so as to provide for the removal of em- 
ployees concerning whose loyalty there was a reasonable doubt, 
Peters was investigated and cleared again by the agency board. 
About one year later the central Loyalty Review Board conducted 
a post-audit or review of the agency board’s determination in pur- 
suance of one of its regulations, found reasonable doubts of Peters’ 
loyalty, and barred him from the federal service for a period of three 
years. The Supreme Court refused to pass on the constitutional 
issues argued by counsel for both Peters and the Government and 
rested its decision on the lack of jurisdiction of the Loyalty Review 
Board to conduct such a review. Chief Justice Warren, speaking for 
the Court, noted that although “loyalty proceedings may not involve 
the imposition of criminal sanctions, the limitations on the board’s 
review power to adverse determinations was in keeping with the 
deeply rooted principle of criminal law that a verdict of guilty is 
appealable while a verdict of acquittal is not.” This safeguard, he 
indicated, was one of the few afforded an accused employee under 
the order and to sanction its abrogation through a board regulation 
would be “to sanction administrative lawlessness.”28 Accordingly 
the order disqualifying Peters for federal employment for three 
years was cancelled, and the Civil Service Commission was ordered 
to expunge from its records the finding that there was reasonable 
doubt concerning his loyalty. However, his prayer for reinstatement 
was not granted because in any event his appointment would have 
expired at the end of 1953. 

Despite references to administrative lawlessness and to findings 
of disloyalty as ‘a badge of infamy’’®9 which may inspire hopes or 
fears that the Court will ultimately pass adversely on the security 


*8Peters v. Hobby, 349 US. 331, 344-345. 

2°Ibid., 347, quoting Wieman v. Updegraff, 344 U.S. 183, 191 (1952). That 
not all findings that one is a security risk are “a badge of infamy” is demon- 
strated by the unique and bizarre case of Wolf Ladejinsky, whose transfer from 
the State Department was rejected by the Department of Agriculture because 
Ladejinsky was found to be a security risk. Subsequently Mr. Ladejinsky was 
cleared by the Foreign Operations Administration and appointed to an im- 
portant position. The Ladejinsky case led to some minor changes in security 
procedure on March 5, 1955, but these changes do not reach the procedural 
defects of lack of confrontation, etc. They may prevent unseemly conflicts 
between agencies like that which occurred in the Ladejinsky case. See The 
New York Times, March 6, 1955, p. 29. 
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program, the successful manner in which it avoided the constitution- 
al questions by a rigidly narrow intepretation of the Loyalty Review 
Board’s power may be indicative of what is to come. So long, there- 
fore, as the Court desires to avoid the constitutional issues arising 
out of the security program, it can find the formula for so doing. 
Moreover, the limited relief provided Peters is not likely to protect 
others. Hence arises the paradox that although government cannot 
expropriate property without the payment of compensation even for 
defense and security, it can in the name of security expropriate 
without compensation a person’s reputation, which Blackstone listed 
as an absolute right along with property,?° and his future capacity 
to earn his living as well. 

Just as the Court has interposed few obstacles to executive action 
and legislation, it has left Congressional committees free to play 
the réle of spy-catcher unhampered by the ordinary decencies of 
proper procedure. Hence the legislative inquisition has probed the 
minds of men for dangerous thoughts, sedition, or treason in such 
a manner as to evoke memories of analogous episodes in some of the 
blacker periods of human history. In the name of national security, 
political adventurers by means of committee investigations and the 
media of mass communications have been able to project their un- 
attractive personalities and ugly manners upon the political scene 
and attract the public attention in a direct ratio to their unworth- 
iness. Legislative inquisitions at both national and state levels have 
been characterized by the browbeating of witnesses, the acceptance 
of guilt by association and accusation, and the gauging of loyalty 
on the basis of the lowest common denominator of public ignorance 
and mass prejudice sedulously nurtured by recourse to the half-truth 
and the big lie. With aggressive arrogance, legislative inquisitors 
have not only invaded the offices of government, seminaries of 
learning, and Hollywood studios in quest of subversies; but they 
have also sought of all places to find the marching feet of Karl Marx 
in the United States Army. In the process the reputations of in- 
nocent persons have been damaged and in some instances ruined, 
neighbor has been set to spy against neighbor, portions of papal 
encyclicals have been labelled Communistic, and the name of Chris- 
topher Marlowe has been ordered put on a possible list of witnesses 


8°Sir William Blackstone, Commentaries on the Laws of England (Philadel- 
phia, Childs E. Peterson; 1860), Book I, p. 129. 


This content downloaded from 138.253.100.121 on Mon, 28 Dec 2015 10:16:07 UTC 
All use subject to JSTOR Terms and Conditions 


14 THE JOURNAL OF POLITICS [Vol. 18 


to testify on the extent of Communism in the now-abandoned New 
York WPA theatre project. 

In Tenney v. Brandhove®1 the Supreme Court sustained the dis- 
missal by a federal district of a civil suit brought under the Civil 
Rights Act against the chairman of a California legislative investi- 
gating committee on the grounds of legislative immunity and the 
inability of the courts to inquire into legislative motives and to find 
abuses of the investigatory power of legislatures unless it is obvious 
that there is a usurpation of functions exclusively vested in the 
executive or in the courts. The latter ground is based on the pre- 
mise that the abuses of legislative committees are to be policed by 
the legislature and not the courts. Justice Black, an old-time investi- 
gator, concurred; Justice Douglas dissented. Even when the result 
of this case is discounted by the inherent limitations of civil suits, 
the principle of legislative immunity, and the circumscribed nature 
of the Civil Rights Act, it is unlikely that the federal courts will 
inquire into the motives of legislative committees, find that a com- 
mittee is exceeding legislative powers, insist on the niceties of due 
process of law applicable to criminal proceedings, or indeed do more 
than protect an occasional witness in contempt proceedings under 
the self-incrimination clause as it did in the Quinn,3? Emspak,33 
and Bart?* cases. 

Nevertheless, the significance of the Quinn, Emspak, and Bart 
decisions should not be underestimated, because they extend for the 
first time by the Supreme Court the protection of the self-incrimi- 
nation clause of the Fifth Amendment to witnesses before Congres- 
sional investigating committees. Moreover, they do it in such a way 
as to rebuke those who look upon the self-incrimination clause with 
a kind of supercilious contempt. In the Quinn case, too, the Court 
revives those principles in Kilbourn v. Thompson®® to the effect 
that the power of Congress to investigate is subject to recognized 
limitations. “It cannot be used to inquire into private affairs un- 
related to a valid legislative purpose. Nor does it extend to an area 
in which Congress is forbidden to legislate. Similarly, the power to 
investigate must not be confused with any of the powers of law 
enforcement; those powers are assigned under our Constitution to 


$1341 US. 367 (1951). 

820uinn v. United States, 349 U.S. 155 (1955). 
s8Emspak v. United States, 349 U.S. 190 (1955). 
24349 U.S. 219 (1955). 

35103 U.S. 168. 
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the Executive and the Judiciary. Still further limitations on the 
power to investigate are found in the specific guarantees of the 
Bill of Rights, such as the Fifth Amendment’s privilege against self- 
incrimination. .. .”’36 Finally, in the Emspak case in answer to the 
Government’s argument that the privilege was claimed in a de- 
liberately vague manner so as to avoid the stigma attached to it, the 
Court replied that “if it is true that in these times a stigma may 
somehow result from a witness’ reliance on the Self-Incrimination 
Clause, a committee should be all the more ready to recognize a 
veiled claim of the privilege.’’?7 

How much farther the Court can go in protecting witnesses ap- 
pearing before Congressional committees than in enforcing the 
specific guarantees of the Bill of Rights poses a difficult question. 
The distinction between investigations designed to obtain informa- 
tion as an aid to legislation and inquiries into private affairs or law 
enforcement proceedings is not easily drawn. Nor does the exclu- 
sion of the investigative power from areas in which Congress is for- 
bidden to legislate constitute a serious barrier to investigations in 
a period of constitutional history when the commerce, war, and 
taxing powers are as broad as the needs of the nation; that is, as 
broad as what Congress deems to be the needs of the nation. The 
melancholy fact is that the ugly episodes in legislative assemblies 
and executive offices that have resulted in the violation of basic 
liberties are not within the control of the judicial power either from 
the standpoint of a workable doctrine of constitutional law or of 
judicial expediency. The “clear and present danger” doctrine can- 
not be used as a device of prophecy on matters pertaining to public 
order as threatened by revolution any more than the rights of 
Japanese-Americans could be protected against extreme assertions 
of military necessity. It is perhaps true, as Justice Jackson suggested 
in the Korematsu case,3?8 that the Constitution should not be dis- 
torted to sustain such actions but rather that they be handled on an 


*6Chief Justice Warren, citing with approval Kilbourn v. Thompson, 103 
U.S. 168, 190, 192, 193 (1880); United States v. Rumely, 345 U.S. 41, 46 
(1953). Chief Justice Warren went on to say that a liberal construction of 
the privilege is particularly warranted in a prosecution of a witness for refusal 
to answer. “To apply the privilege narrowly or begrudgingly — to treat it as 
an historical relic, at most merely to be tolerated —is to ignore its develop- 
ment and purpose.” 

87349 U.S. 190, 195. 

58K orematsu v. United States, 323 U.S. 214, 244-245 (1944). 
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extra-constitutional basis. Unless one is prepared to give to the 
Court a roving commission as a gallant knight to detect error and 
combat evil wherever found, in which case it ceases to be a judicial 
tribunal, there is little the Court can do to protect civil liberties 
other than insisting upon procedural niceties and enforcing specific 
guarantees of individual rights; and this may do little more than 
preserve the shadow of freedom while its substance is being lost. 
Courts, after all, are not the only guardians of civil liberties, the 
guarantees of which are also addressed to the other departments of 
government. In the end, only Congress can correct the most serious 
abuses of its committees and enact legislation, and only the Execu- 
tive can judge the ultimate fitness of government employees. In all 
of this, Congress and the President have an equal responsibility with 
courts to safeguard civil liberties; and if they fail to do so out of 
fear, ignorance, or basic political immorality, the protection of courts 
can avail little. Each individual citizen also has his responsibility, 
because ultimately many of the pending threats to civil liberties are 
traceable to a private and political moral squalor which permits the 
security of the nation and the liberty of the citizen to become play- 
things in the gutters of partisan politics. So long, therefore, as a 
public elects legislative and executive officials who, out of indiffer- 
ence to individual liberty and national security or the desire for 
political preferment, contribute to the erosion of constitutional tra- 
ditions, there is little the Court can do in what Mr. Toynbee calls 
‘‘a time of troubles.” 
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